
Trial and Tribulations at the 

International Criminal Court: 

The Thomas Dyi lo Lubanga Trial 

Masha Fedorova 

On 26 January 2009 the first trial before the permanent International Criminal Court (ICC) 
finally began. The road leading to the prosecution of Thomas Dyilo Lubanga, the President of 
the Union des Patriotes Congolais (UPC) accused of the war crime of conscripting or 
enlisting children under the age of fifteen and using th�m to participate actively during the 
conflict in the Democratic Republic of the Congo (DRC) in 2002-2003, has been long and 
winding. In fact, the trial almost did not start at all. In various ways this landmark case is 
unprecedented, leading to a number of 'firsts' in international criminal law. 

In April 2004, the Democratic Republic of the Congo referred the situation in its territory 

to the Prosecutor of the ICC under article I 4 of the Rome Statute, which entered into force on 
I July 2002. The Prosecutor started an investigation into the DRC situation and on 10 
February 2006 the ICC Pre-Trial Chamber I issued a sealed warrant of arrest against 
Lubanga. On I 7 March 2006, Lubanga was transferred to the ICC, after having being 
detained from 19 March 2005 in Makala, Kinshasa. Lubanga was thus the first person in 
custody of the ICC, a young international organisation with world's attention directed at it. 

Another •first' is the possibility for victims to participate directly in proceedings of the 
ICC. As far as their personal interests are at issue, victims may present their views and 
concerns to the Court (article 68(3) Rome Statute). This unparalleled development of the 
position of victims in international criminal law is a major innovation as compared to other 

institutions of international criminal judiciary. Neither the ad hoc International Criminal 
Tribunals for the Fonner Yugoslavia and Rwanda (ICTY and !CTR) nor the Special Court for 
Sierra Leone (SCSL) allow victims to take part in the proceedings as participants; instead, 
they could only participate as witnesses. Moreover. the victims' participation regime 
imbedded in the hybrid common-civil Jaw procedural model of the ICC does not ·match' any 
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